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1. In Sito Construction (trading as 

Afone International) v PBT Engineering Pte 

Ltd1 (“Sito v PBT”), Justice Tan Siong Thye, 

delivering the judgment of Singapore High 

Court (“SGHC”), decided that an 

adjudication determination obtained by 

the new owner of a business was valid 

despite the fact that the contract was 

entered into by the former business owner, 

one Loke Swee Wan (“Loke”).2

                                                           
1 Sito Construction (trading as Afone 

International) v PBT Engineering Pte Ltd [2019] 

SGHC 7 

2 Sito at [1] 

3 Sito at [36], where the Judge held that “It is 

axiomatic that a sole proprietorship or a firm 

 

 

 

 

 

 

 

 

 

 

 

 

2. The decision of Sito is as 

interesting as it is important. It raises issues  

I. BRIEF INTRODUCTION  

3. In Sito, the Court found that a 

business by a sole proprietorship does not 

have a distinct or separate legal personality 

from its sole proprietor.3 We respectfully 

submit that this is a correct proposition in 

law. 

does not have a distinct and separate legal entity 

from its sole proprietor. Therefore, when the sole 

proprietorship enters into a contract, at law, it is 

the sole proprietor himself who enters into the 

contract …” 

SITO V AFONE : IMPLICATIONS BEYOND 
CONSTRUCTION INDUSTRY SECURITY 
AND PAYMENTS ACT 
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4. On 1 April 2016,4 when Afone 

International (“Afone”) entered into the 

contract with PBT Engineering Pte Ltd 

(“PBT”) as PBT’s sub-contractor, it did so on 

the premise of Loke trading as Afone 

International (“Afone Loke”). 

5. A month later, in May 2016, Loke 

“sold the business of the Afone 

International to the applicant, Sito 

Construction Pte Ltd.”5  

6. At this time, putting to one hand 

the issue of the delay in lodgement of a 

change in ownership,6 Afone now became 

Sito Construction Pte Ltd  (“Sito”) trading as 

Afone International (“Afone Sito”). 

7. It is important to understand the 

legal ramifications of Loke selling the 

business of Afone to Sito. The sale of the 

business of Afone Loke to Sito clearly did 

not include Loke himself (as a person).7 

8. The Court also found that the 

contract was not novated whether from 

Afone Loke to Afone Sito or otherwise.8 

9. Afone Sito continued with the 

contract.9 

                                                           
4 Sito at [1] 

5 Sito at [1] 

6 Sito at [1] 

7 Loke however became an employee of Afone: 

see Sito at [1]. This is quite different from being 

a slave, some might argue. 

8 Sito at [1].  

10. On 16 July 2018, 2 year 16 days 

from 1 July 2016, Sito lodged a change of 

business owner on 16 July 2018 and 

backdated it to 1 July 2016.10 This date of 

16 July 2018 is important as we will show 

below. 

11. On 14 June 2018 Afone Sito 

issued PC25 for $2,047,712.04 for work 

done by Afone up to 14 June 2018. 11 

12. On 18 July 2018, Afone Sito 

issued an adjudication application for 

PC25.12 

13. On 15 August 2018, the 

adjudicator issued a determination, 

awarding Afone Sito the sum of 

$1,752,684.22.13 

 

II. PBT’S CASE  

14. We first begin with the PBT’s case 

before the High Court. Amongst others, 

PBT submitted that Afone Sito had no 

cause of action and locus standi against the 

respondent under the Contract because it 

was not a party thereto.14  

9 Sito at [2] 

10 Sito at [1] 

11 Sito at [3] 

12 Sito at [4] 

13 Sito at [6] 

14 Sito at [13] 

Utility of adjudication 

in insolvency context 

“49. I do not accept the 

idea that the adjudicator’s 

decision might be of some 

use to the liquidator 

because it could somehow 

stand as a reduced proof 

amount (under Rule 14.11), 

or an estimate, or as some 

sort of assessment of the 

claim and cross-claim. The 

result of an adjudication is 

not the liquidator’s best 

estimate of the value of a 

claim, but a sum found due 

by an adjudicator of a 

particular date, often 

based on the operation of 

the contractual payment 

provisions and the 

employer’s failure to 

operate those provisions 

correctly. That may be far 

removed from the referring 

party’s overall entitlement 

to recover, and the result 

would not be any kind of 

estimate or assessment of 

the parties’ mutual debts.” 

Coulson LJ on the utility of 

mailto:info@chanceryllc.com


 
 

3 | P a g e  
 

The Vanguard 

Chancery Law  Corporation 
6 Raffles Quay #24-03 
Singapore 048580 
e. info@chanceryllc.com 
t. +65-6236 9358 

15. As a question of law, it may be that 

Afone Sito still has a cause of action for 

their work carried out, e.g. in a claim under 

restitution in final dispute resolution 

proceedings;15 but this issue would be 

outside the scope of this article. 

16. We now deal with the locus standi 

issue.  

17. It is not disputed that that contract 

was not entered into between Afone Sito 

and PBT.16 

18. It is also not disputed that the 

contract between Afone Loke was not 

novated to Afone Sito.17 

19. Neither was PBT given notice that 

the business of Afone and the name “Afone 

International” was now “assumed” by 

Sito.18 

20. It was only on 16 July 2018, when 

a notice of change of particulars was filed 

by Sito notifying ACRA that it was now the 

proprietor of Afone, that a third party 

would have known that “Afone Loke” has 

been changed to “Afone Sito”. 

                                                           
15 Given that adjudication determinations 

rendered under SOPA are only temporarily final. 

On the issue of a claim in restitution, see, e.g., the 

Singapore Court of Appeal in Lee Siong Kee v 

Beng Tiong Trading, Import and Export (1988) 

Pte Ltd [2000] 3 SLR(R) 386 at [35] – [39] on 

quantum meruit on restitutionary basis versus 

quantum meruit for work done under a void 

contract, and see also the Singapore Court of 

Appeal in Eng Chiet Shoong v Cheong Soh Chin 

and others and another appeal [2016] 4 SLR 728. 

21. We now set out some key findings 

of the Court on this issue: 19 

“…the respondent’s true 

intention was to contract with 

Afone International, as a 

business, to carry out works 

under the Contract. The fact 

that Afone International was a 

sole proprietorship and that 

Mr Loke was the sole 

proprietor when the Contract 

was executed was merely a 

legal technicality which the 

parties never considered… it 

was clear that the respondent 

was not engaging Mr Loke for 

his personal goodwill or 

reputation but rather, the 

respondent was engaging the 

entire sole proprietorship of 

Afone International when the 

Contract was executed. 

Hence, the respondent’s 

intention was for Afone 

International to carry out the 

works under the Contract and 

not Mr Loke. If the 

respondent’s intention was to 

contract with only Mr Loke 

and not Afone International, 

the Contract would have 

clearly indicated this. This was 

not the case here. Thus, it 

seemed that it did not matter 

to the respondent who was 

the sole proprietor or owner 

of Afone International, 

provided that the Contract 

was fulfilled by the business 

It is beyond the scope of this article to go into 

details on the formulation and issues with claims 

in restitution.     

16 Sito at [1] 

17 Sito at [1] 

18 Sito at [1] 

19 Sito at [37] 
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run under the name “Afone 

International”.”  

(emphasis in italics in original) 

 

22. As the Court did not identify the 

evidence that led to the above conclusions, 

and since setting aside applications under 

SOPA are taken up as originating summons 

which (typically) do not involve the cross 

examination of witnesses, we can only 

hazard a guess that the documentary 

evidence advanced by Afone Sito was so 

robust as to make clear that the contract 

was “personal” to the trading name 

“Afone”, and not Loke. 

23. This is because as a question of 

drafting, the contract must have been 

rather specific for the Court to have 

reached the conclusions at [37] Sito 

(instead of concluding, for example, that 

there was a subsequent contract formed via 

correspondence between Afone Sito and 

Loke).20 

24. We say this because any legal 

advisor, representing Afone on 1 April 

                                                           
20 Which may very well fulfil the requirements 

under s. 4(3) SOPA.  

21 See, e.g., the Singapore High Court in Jhaberi 

Darsan Jitendra and others v Salgaocar Anil 

Vassudeva and others [2018] 5 SLR 689 at [74], 

citing with approval the following passage Jeff 

H Y Chan, “Should ‘Reverse Piercing’ of the 

Corporate Veil be Introduced into English Law?” 

(2014) 35(6) Comp Law 163:  

“… [T]he criticism that corporations are 

expected to ‘take the rough with the 

smooth’ remains unassailable. The 

fundamental concern of this reciprocity 

objection lies in the choice of business 

2016, would have advised Loke that he was 

personally liable on the contract signed on 

1 April 2016 (until properly divested), and 

that Loke could not simply exit the 

Contract, leaving the business of “Afone 

International” to continue on without him. 

 

A. Atone International was 
Afone Loke, and Afone Loke is 
Loke 

25. From 1 April 2016 (until properly 

divested), “the sole proprietorship of Afone 

International” did not have a separate 

existence without Loke. This is because, as 

the High Court had held at [36] Sito, “It is 

axiomatic that a sole proprietorship or a 

firm does not have a distinct and separate 

legal entity from its sole proprietor. 

Therefore, when the sole proprietorship 

enters into a contract, at law, it is the sole 

proprietor himself who enters into the 

contract…” In other words, unlike, e.g., a 

company, a sole proprietorship has no 

separate legal personality from its owner.21 

form by the shareholders. Every business 

form has its own advantages and 

disadvantages. A sole 

proprietorship may be appropriate to 

small businesses while a partnership firm 

is suitable for some modes of business 

for professionals. In either case, the 

investors have to bear the consequences 

of not enjoying any separate legal 

personality and are thus exposed to 

unlimited liability. On the other hand, 

shareholders of a company enjoy the 

benefits of limited liability but they also 

have to accept the negative 

consequences of this separate legal 
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26. As such, Loke could not exit the 

Contract leaving the ongoing business to 

“Afone International”, for in law, Loke was, 

for all intents and purposes, Afone.22 Loke 

could, however, sell the business of “Afone 

International” to Sito together with the 

business name of “Afone International”.  

27. The business and/or property of 

the “sole proprietorship” generally consists 

of choses in possession (like plant and 

equipment) and choses in action (whether 

employment contracts with its employees, 

or contracts to carry out work for third 

parties), like the Contract with PBT. These 

rights may be exercised in carrying out the 

business in the name of “Afone 

International”, but from 1 April 2016 (until 

they were properly divested), these rights 

belonged to Loke.  

28. While one could legally say that 

the business from 1 April 2016 (until 

properly divested) belonged to “Afone 

International”, one could not say that the 

business belonged to “Afone International” 

as apart from Loke, Afone has no separate 

corporate personality at any material time. 

                                                           
person. In operating the business in the 

form of a company, the shareholders are 

presumed to have carefully considered 

the pros and cons of the available 

business structure and have made a wise 

and positive choice. If shareholders are 

allowed under the reverse piercing 

doctrine to deny the existence of the 

corporation simply because it later 

proved disadvantageous in a particular 

circumstance, this would severely 

29. Afone may also have an 

infrastructure and resources far 

outstripping the abilities of a single person, 

these infrastructure and resources 

ultimately belonged to Loke. Unless the 

Contract was so clear23 that Sito did not 

intend to contract with Afone as the sole 

proprietorship of Loke, we do not follow 

the finding by the Judge at [37] Sito that: 

“…it was clear that the 

respondent was not 

engaging Mr Loke for his 

personal goodwill or 

reputation but rather, the 

respondent was engaging the 

entire sole proprietorship of 

Afone International when the 

Contract was executed. 

Hence, the respondent’s 

intention was for Afone 

International to carry out the 

works under the Contract and 

not Mr Loke.”  

(our emphasis added)  

 

30. It bears repeating that Loke was 

the only person able to mobilise the 

resources of Afone: everyone else had to 

be cloaked with authority from Loke 

himself. There were no independent 

elements within Afone capable of entering 

undermine the significance of the choice 

of the business form. [emphasis added]” 

(emphasis in original in italics; our 

emphasis added in bold)  

 
22 Unless and until there has been a change in 

ownership.  

23 Although it is uncertain what form of contract 

drafting would achieve this.  
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into any legal transactions without the 

authority of Loke. 

31. At the end of [37] Sito, the Judge 

came to the conclusion that: 

“… Thus, it seemed that it did 

not matter to the 

respondent who was the sole 

proprietor or owner 

of Afone International, 

provided that the Contract 

was fulfilled by the business 

run under the name 

“Afone International”.” 

 

32. At [41] Sito, the Court said: 

“41     Finally, I would like to 

mention that cll 6.1 and 6.2 of 

the Contract state that there 

shall be no novation or 

assignment of the Contract 

without prior written consent 

of the respondent. These 

simply mean that for any 

novation or assignment of the 

Contract by Afone 

International to a different 

party other than Afone 

International, written consent 

by the respondent is 

required. These provisions do 

not deal with the change of 

ownership of Afone 

International. These clauses 

were not relevant to this case. 

Therefore, I did not agree 

with the respondent’s 

argument that the change of 

ownership of Afone 

International without prior 

written consent from the 

respondent was in breach of 

cll 6.1 and 6.2. At the hearing, 

the respondent did not 

pursue this line of argument 

although novation and 

assignment were mentioned 

in passing in its submissions.” 

 

33. We observe that these appear to 

be rather startling findings. It suggests that 

a sole proprietor may enter into a contract 

while trading in the name and style of a 

particular “business name”, and later exit 

the business, without liability, on the basis 

that the counter party only wanted to 

contract with that particular “business 

name”.  

 

B. Novation by a sole 
proprietor? 

34. If we accept that Afone, in law, has 

no separate legal personality from its 

owner, then it would appear to follow that 

change from Afone Loke to Afone Sito was 

a change caught by cll. 6.1 and 6.2.  

35. When the ownership of Afone was 

“transferred” from Loke to Sito, the legal 

personality of Afone changed from Afone 

Loke to Afone Sito: Afone Loke is a 

different legal entity from Afone Sito. This 

was not a case of a change of shareholders 

in a company that had separate corporate 

personality. 

36. Again, it is unclear what manner of 

evidence or contractual drafting would 

lead the Court to determine that PBT was 

only interested in contracting with “Afone 

 

mailto:info@chanceryllc.com


 
 

7 | P a g e  
 

The Vanguard 

Chancery Law  Corporation 
6 Raffles Quay #24-03 
Singapore 048580 
e. info@chanceryllc.com 
t. +65-6236 9358 

International as a business”,24 and not to 

treat the contract as being one entered into 

by Loke trading as Afone, i.e., that the 

Contract was between PBT and Afone 

Loke. 

37. Without taking into account the 

specific evidence relied upon by the Court, 

an analysis that in entering into a contract 

(in the context of a sole proprietorship), the 

actual contracting party is irrelevant, but 

rather the infrastructure or capability of the 

contracting party is, gives rise to difficulties.  

38. In this case, would PBT be able to 

assert a breach of contract if, for example, 

Afone decided to sell all its plant and 

equipment, and rent cheaper or less 

efficient machines instead, giving rise to an 

allegation that Afone is dissipating its 

working capability? 

39. Such an analysis25 appears to 

allow the sole proprietor to avoid legal 

liabilities without more and creates a 

“common law” separate legal personality in 

the form of a “business name”, hitherto 

unknown. 

 

                                                           
24 Sito at [39] 

25 Sito at [37] 

26 Sito at [38] 

27 Chiah Huat Foodstuffs and Packaging (a firm) v 

Ng Bin Hua (formerly trading as Tjun Fong 

Enterprise) [1992] 3 SLR(R) 270.  

C. Chiah Huat: “Tjun Fong 
Enterprise” vs Ng Bin Hua  

40. In addition, the Court also found 

that finding PBT had contracted with Afone 

was consistent26 with the findings in Chiah 

Huat Foodstuffs and Packaging (a firm) v Ng 

Bin Hua (formerly trading as Tjun Fong 

Enterprise) (“Chiah Huat”).27 

41. In Chiah Huat, the plaintiff sued 

the business “Tjun Fong Enterprise” for the 

sum of $82,598.20.28 Tan Poh Lian (“TPL”), 

the registered sole proprietor of “Tjun 

Fong Enterprise” for the period of 3 April 

1990 to 31 July 1990 (“the 3rd Registered 

Proprietor”), entered into an agreement 

accepting liability for the sum of 

$68,376.20.29 The plaintiff then obtained 

summary judgment for this figure.30 

42. TPL later challenged the 

agreement stating that TPL was not the 

registered proprietor of “Tjun Fong 

Enterprise” from 2 Jan 1990 to 2 April 1990 

(the 2nd period of business in question), 

where the plaintiff had a supply claim for 

$49,198.20.31 The defendant, Ng Bin Hua, 

was the registered sole proprietor of “Tjun 

Fong Enterprise” for this 2nd period of 

28 Chiah Huat at [4] 

29 Chiah Huat at [4] 

30 Chiah Huat at [4] 

31 Chiah Huat at [4] 
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business in question (“the 2nd Registered 

Proprietor”) 

43. The plaintiff then sued the 

defendant (the 2nd Registered Proprietor) 

and obtained summary judgement against 

the defendant for the sum of $49,198.20.32  

44. The defendant then appealed to 

the High Court. The defendant ran a 

defence that whilst the defendant was the 

registered proprietor of “Tjun Fong 

Enterprise” for the 2nd period of business in 

question, it was the plaintiff’s brother who 

was the true owner.  

45. This argument was rejected by 

Selvam J, who held in effect the that 

registration of the sole proprietor under 

the then Business Registration Act (Cap. 32, 

1985 Rev. Ed.) was conclusive of who was 

liable for all debts incurred by the sole 

proprietorship.33 

46. Given the findings of Selvam J in 

Chiah Huat, one would have thought that 

the application of Chiah Huat to the case at 

hand would have led to a finding that the 

contracting party at all material times was 

Loke, and not Sito, Loke being the party 

registered as the owner of Afone 

                                                           
32 Chiah Huat at [4] 

33 Chiah Huat at [7] and [8] 

34 Sito at [1]. While we note that the change in 

ownership was back-dated to 1 July 2016, this 

application was made after Afone Sito had 

issued Payment Claim No. 25 on 14 June 2018. 

So, as at the time of the Payment Claim was 

(presumably under the Business Names 

Registration Act 2014) until 16 July 2018.34  

47. While the plaintiff in Chiah Huat 

was at all material times dealing with “Tjun 

Fong Enterprise”, the plaintiff could only 

obtain a judgment for supplies made at the 

relevant period against the person 

registered as the proprietor at the same 

relevant period. If not, there was no need 

for the plaintiff in Chiah Huat to have 

commenced a separate suit against Ng Bin 

Hua,35 as the plaintiff had already obtained 

a judgment against Tan Poh Lian (while 

trading as “Tjun Fong Enterprise”) for the 

same amount.36 The following sentence in 

Selvam J’s judgment37 lends support to our 

view:  

“10. … In any event Suit No 

1030 of 1990 inasmuch as it 

covered the period during 

which the present defendant 

was the sole proprietor, it 

must have been intended to 

be brought against him for 

that period.  As that writ was 

not served on him and as he 

did not participate in that 

action the judgment was not 

binding on him. However, in 

view of the doubt about its 

validity and effect the 

defendant has no legal basis 

to rely on it as an election by 

the plaintiffs. The appeal, 

served, Loke remained the sole proprietor of 

Afone in ACRA’s record.  

35 District Court Suit No 7678 of 1991 

36 Chiah Huat at [4], in Suit No. 1030 of 1990 

37 Chiah Huat at [10] 
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accordingly, is dismissed with 

costs.”  

(our emphasis added)  

 

48. This would suggest that while Suit 

No 1030 of 1990 was commenced against 

“Tjun Fong Enterprise”, Selvam J was 

prepared to say that even though the suit 

was commenced against “Tjun Fong 

Enterprise” in its business name, the 

liability was nevertheless to be attributed 

to the respective registered owners of 

“Tjun Fong Enterprise” at the material 

times, “him” in the sentence being the 2nd 

Registered Proprietor (or the defendant in 

District Court Suit No. 7678 of 1991). 

 

III. APPLICATION OF S. 15(3) SOPA  

49. We now deal with the issue more 

relevant to SOPA, being the application of 

s.15(3) SOPA.  

50. The Judge found that PBT, by 

failing to file a payment response and by 

failing to raise the jurisdictional objection in 

the adjudication response, had waived its 

rights to raise the jurisdictional issue of an 

absence of a contract between the parties 

before the Court.38 

                                                           
38 See generally Sito at [44] to [58]. We would 

highlight that on the facts of Sito, the High Court 

has (rightly in our opinion) made clear that the 

waiver on the facts of Sito arose due to the failure 

to raise the relevant objections in the 

adjudication response.  

51. At this juncture, we assume (for 

the sake of this analysis) that on a true 

construction of the documents and the 

relevant statutes,  the parties to the 

Contract at all material times are Afone 

Loke and PBT. On this assumption, then 

Afone Sito would not the “person” for the 

purposes of s.5 SOP Act: 

“5.  Any person who has 

carried out any construction 

work, or supplied any goods 

or services, under a contract is 

entitled to a progress 

payment.” 

52. S. 5 SOPA envisages that the 

person carrying out the construction work 

or supplying any goods does so as a 

contracting party. 

53.  As such, while a sub-contractor of 

a main contractor may be carrying out 

works in compliance with the specifications 

or for the purposes of the main contract, 

the subcontractor would nevertheless not 

be carrying out work under the main 

contract, and as such would not have 

recourse to the SOP Act, by way of an 

adjudication application against the 

employer should, the main contractor not 

pay the sub-contractor.39 

54. It is respectfully submitted that, for 

the sake of argument, if this was the case, 

39 See also, e.g., ss. 10(1) and 10(2) SOPA on who 

may serve a payment claim in respect of a 

progress payment under SOPA, as well as when 

the said payment claim should be served.  
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then in principle, there is no jurisdiction 

under SOPA for the adjudicator to 

entertain a payment claim submitted by 

Afone Sito as Afone Sito was not at any 

material time a contracting party to the 

contract between Afone Loke with PBT.  

55. As a matter of law, in order to 

commence an adjudication under SOPA, 

Afone Sito would bear the burden of 

proving that it had a SOPA Compliant 

Contract40 with PBT in the first place.  

56. And similarly, the adjudicator, in 

order to be seised with jurisdiction,41 had 

to determine whether he had a SOPA 

Compliant Contract before him. 

                                                           
40 See s. 4 SOPA and definition of “construction 

contract” read with the definition of a “claimant” 

in s. 2 SOPA.  

41 We recognize that the word “jurisdiction” is a 

laden term, and is capable of many differing 

meanings. Here, we use the term “jurisdiction” in 

the sense of whether the dispute before the 

Tribunal is a dispute within the scope of SOPA.  

42 In this regard, the term “jurisdictional fact” is 

used in the sense of facts which are condition 

precedent to jurisdiction. Belinda Ang J (as she 

then was) gave a useful summary of the 

distinction between “jurisdictional” and “non-

jurisdictional” disputes in The “Bunga Melati 5” 

[2011] 4 SLR 1017 (albeit in the admiralty 

context) at [31] “The distinction between issues 

of jurisdiction and issues of liability or merits was 

one that was generally well-established in 

admiralty law. Jurisdictional disputes, as I 

understood the term, were disputes over the 

existence or veracity of jurisdictional facts (ie, 

facts which had to be found as a condition 

precedent to jurisdiction), or disputes over the 

correct answer to a jurisdictional question of law 

(eg, the proper interpretation of a statutory 

provision which conferred jurisdiction). 

Jurisdictional disputes were necessarily separate 

from, and logically prior to, the substantive, non-

jurisdictional dispute between the parties over 

57. We respectfully submit that this is 

issue of whether there was a SOPA 

Compliant Contract is a jurisdictional fact,42 

the absence of which, cannot be waived by 

the parties, nor the tribunal, to seise 

jurisdiction.  

58. We had previously adverted to 

this outcome in a previous article.43 In 

summary it is our respectful view that if 

indeed there is a defect going to the 

Tribunal’s jurisdiction, this cannot be 

waived by the parties, the Tribunal itself nor 

the Court.44 

the issue of the defendant’s liability (ie, the merits 

of the plaintiff’s claim), and as such, the court was 

obliged to resolve jurisdictional disputes at the 

outset, once and for all (I Congreso del 

Partido [1978] QB 500 at 535–536 

(see [105] below) and The Jarguh Sawit [1997] 

3 SLR(R) 829 at [30] (see [90] below)), after 

which the matter was res judicata (The Jarguh 

Sawitat [32] and [39]), and the action (assuming 

the court was seised of jurisdiction) proceeded to 

a trial of the merits.” (emphasis added in bold). 

43 See Tan Tian Luh, Tan Xian Ying, The 

Respondent in Adjudication Proceedings: The 

Unwanted Child of Administrative Law [2018] 

SAL Prac 5 

44 See, e.g, [20] Koh Zhan Quan Tony v Public 

Prosecutor and another motion [2006] 2 SLR(R) 

830, where the Court of Appeal held thus: 

“20     … it has been clearly established that 

where a court or tribunal does not possess the 

requisite jurisdiction to hear a particular case, 

neither party can confer the necessary 

jurisdiction by consent (see, for example, the 

Singapore Court of Appeal decision of Salijah 

bte Ab Latef v Mohd Irwan bin Abdullah 

Teo [1996] 2 SLR(R) 80 at [48] and Jumabhoy 

Asad v Aw Cheok Huat Mick [2003] 3 SLR(R) 

99 at [20] as well as the House of Lords decision 

of Essex County Council v Essex Incorporated 
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59. In general, unlike a superior court 

of record like the High Court,45 a decision 

arrived at by an inferior tribunal without 

jurisdiction is a nullity.46 

60. This leads us to the next point. Ss. 

31(1) – 31(2)(a) Business Names 

Registration Act 2014 (“BNRA”) state as 

follows: 

“31.—(1) Subsection (2) 

applies where a person (the 

defaulter) who is required to 

be registered — 

(a) carries on business 

under a business name 

without being registered 

under this Act in respect of 

that business name; 

…  

(2) Subject to subsections (3) 

and (4), the defaulter may not 

enforce by action or other 

legal proceeding (whether in 

the business name or 

otherwise) any right under or 

arising out of any contract in 

relation to the business 

carried on by the default 

under the business name if 

the contract was made or 

                                                           
Congregational Church Union [1963] AC 808 at 

820–821 and 828 (“Essex County Council”)). It 

has also been established that the doctrine of 

estoppel will not operate to prevent a party from 

pleading a lack of jurisdiction on the part of the 

lower court on appeal (see the Court of Appeal of 

the Straits Settlements decision of Then Kang 

Chu v Tan Kim Hoe [1925] SSLR 4; Essex County 

Council, supra at 820–821; and Piers Feltham, 

Daniel Hochberg & Tom Leech, Spencer Bower – 

The Law Relating to Estoppel by 

Representation (LexisNexis UK, 4th Ed, 2004) at 

pp 172–173). … And on this point of general 

principle, the cases concerned clearly establish 

that the doctrine cannot be pleaded in order to 

“cure” a decision by a court without jurisdiction – 

such a decision being, essentially, a nullity (see 

also Lancelot Feilding Everest, Everest and 

entered into by or on behalf of 

the defaulter at a time when  

(a) the defaulter as not 

registered as carrying on 

business under the 

business name; 

…”  

(our emphasis added)  

 

A. A legally incompetent 
Claimant 

61. Sito was only registered as the 

owner of Afone on 16 July 2018, but this 

registration was backdated to 1 July 2016. 

We did not see any statutory provision 

relating to back dating that would 

ameliorate the effect of s. 31(2)(a) BNRA 

relating to back dating of a registration.  

62. Prima facie, the effect of s. 31(2)(a) 

BRNA meant that Afone Sito was a 

defaulter for the purposes of the BRNA 

from May 2016 to 16 July 2018; therefore, 

Afone Sito could not “enforce by action or 

other legal proceeding (whether in the 

Strode’s Law of Estoppel (Stevens and Sons 

Limited, 3rd Ed, 1923) at p 261).”  

45 See, generally, Grafton Isaacs v Emery 

Robertson [1985] 1 A.C. 97 at 102-H, where Lord 

Diplock, delivering the judgment of the Privy 

Council, stated that “… in relation to orders of a 

court of unlimited jurisdiction it is misleading to 

seek to draw distinctions between orders that are 

“void” in the sense that they can be ignored with 

impunity by those persons to whom they are 

addressed, and orders that are “voidable” and 

may be enforced unless and until they are set 

aside. …” 

46 See, e.g., [20] Koh Zhan Quan Tony v Public 

Prosecutor and another motion [2006] 2 SLR(R) 

830 as cited above.  
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business name or otherwise) any right 

under or arising out of any contract in 

relation to the business carried on by the 

defaulter under the business name” of 

Afone. 

63. If so, then it is submitted that this 

legal disability would have prevented 

Afone Sito from commencing, and 

pursuing, adjudication under SOPA. 

B. No application made for 
relief 

64. In addition, we also observe that 

under the BNRA, the only statutory 

provisions that Afone Sito could rely upon 

to grant itself relief from the impediment 

under s. 31(2) BNRA are found in ss. 31(4) 

and 31(5) BRNA. We note that no such 

application was made before the High 

Court, and that the adjudication Tribunal 

was not in a position to exercise any such 

power as it was not a court of law.47 

65. If the above analysis is correct, 

then it is respectfully submitted that the 

determination rendered by the Tribunal 

would be invalid since Afone Sito was not 

legally competent to pursue a claim under 

the Contract pursuant to s. 31(2)(a) BNRA, 

                                                           
47 This being important as ss. 31(4) and 31(5) 

makes clear that the defaulter had to “apply to 

the court for relief”, and that the defaulter must 

satisfy “The court”.  

48 See also the Singapore High Court decision of 

Lim Feng Chieh (formerly trading as Intra-Smit 

Agencies) v G S Auto Supply Pte Ltd [1993] 1 

SLR(R) 339 in respect of the predecessor statute 

of the BNRA, and how retrospective leave 

granted by the Court. It is highly doubtful that 

and had not obtained leave of court to do 

so.48 

 

C. Waiver?  

66. In any event, it is also submitted 

that it is clear the legal disability envisaged 

under s.31(2)(a) BNRA applies to “any 

contract”, based on the clear wording of 

the statute.  

67. If so, we query to what extent can 

the disability in s. 31(2)(a) BNRA be 

“waived” pursuant to s. 15(3) SOPA, given 

that s. 36(4) SOPA expressly provides that 

“Nothing in this Act shall, except as 

provided in subsection (1), limit or 

otherwise affect the operation of any other 

law in relation to any right, title, interest, 

privilege, obligation or liability of a person 

arising under or by virtue of a contract or an 

agreement.”  

68. It seems sensible to us to say that 

if a business is barred from enforcing “any 

right under or arising out of any contract” 

pursuant to s. 31(2)(a) BNRA, this statutory 

restriction should be recognized in SOPA 

proceedings pursuant to s. 36(4) SOPA, 

retrospective leave is available in this present 

situation given that the Tribunal had already 

rendered a determination and was now functus 

officio. Further, the Court is only empowered 

under the BRNA to grant relief from Afone Sito’s 

legal disability (of not being able to commence a 

claim): the BRNA does not state that the Court is 

to remove the effects of invalidity from the 

Determination. 
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and should not be susceptible to waiver 

under s. 15(3) SOPA, as this disability is not 

a reason for withholding payment that 

needs to be raised by the respondent, but 

is inherent in the claimant.  

69. As a side-note, we highlight that 

(as alluded to earlier in our footnote), the 

term “jurisdiction” in setting aside 

applications is a term over which much ink 

has been spilt, borrowing the language 

used by the Court of Appeal in Comfort 

Management Pte Ltd v OGSP Engineering 

Pte Ltd.49  

70. Nevertheless, we would suggest 

that to paint all “jurisdictional defects” with 

the same brush may be too wide: a 

“jurisdictional defect” of failing to lodge a 

payment claim on time (but where the 

contract is clearly within the auspices of 

SOPA) is quite different from a 

“jurisdictional defect” where the underlying 

contract is not even caught under SOPA in 

the first place (e.g., where the contract is to 

paint a wall in a HDB flat) or a “jurisdictional 

defect” of a claimant facing a legal 

disability under s. 31(2)(a) BNRA.50  

 

                                                           
49 Comfort Management Pte Ltd v OGSP 

Engineering Pte Ltd [2018] 1 SLR 979 

50 Another example could be, perhaps, an 

undischarged bankrupt or an insolvent company 

commencing an adjudication application 

without the leave of the Official Assignee or 

liquidator respectively. See also, e.g., cases such 

as Rex v. London, etc., Rent Tribunal. Ex parte 

IV. CONCLUSION  

71. The High Court observed at [40] 

Sito:  

“40     Furthermore, the fact 

that the respondent so readily 

admitted in its adjudication 

response that the Contract 

was binding between the 

applicant and the respondent 

reinforced my findings. I note 

that although the applicant 

only lodged a change in 

ownership 

of Afone International with 

ACRA on 16 July 2018, the 

respondent did an ACRA 

search on 19 July 2018 and 

learnt of the identity of the 

new sole proprietor 

of Afone International. Despit

e this knowledge, it 

nonetheless filed its 

adjudication response on 

26 July 2018 

and admitted that the 

“[applicant] is the sub-sub-

contractor engaged by the 

[respondent] who is the sub-

contractor of the Project, 

pursuant to a written 

agreement dated 1 April 

2016 [ie., the Contract]”. It is 

also important to note that 

the arguments advanced by 

the respondent during the 

adjudication process were 

premised on the existence of 

a contractual relationship 

between the parties.”  

 

Honig [1951] 1 K.B. 641 at pg. 646, where Lord 

Goddard C.J. stated “… I am of the opinion that 

the tribunal in the present case had power to 

inquire into the collateral fact, namely, whether 

there was a contract, because it was only if there 

was a contract that they could exercise the 

jurisdiction which the Act of Parliament has given 

them. …” 
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72. The evidence appears compelling 

to find that there was, at all material times, 

a contract between PBT and Afone Sito in 

light of the admissions; on the other hand, 

the High Court’s reasoning (that there was 

no novation; that the Contract is between 

Afone (without reference to the proprietor 

in question) and PBT) raises difficulties, 

especially once we start exploring the 

interaction of the facts in Sito, the law 

relating to sole proprietorships, contract 

law, and the BNRA.  

73. It may be that unreported 

evidence may shed more light on this, but 

as it stands, Sito is a classic example of a 

case that highlights how SOPA cases can 

often be highly technical and complex, with 

an impact on other areas of law outside 

SOPA.  

This publication is not intended to be, nor should it be 

taken as, legal advice; it is not a substitute for specific 

legal advice for specific circumstances. You should not 

take, nor refrain from taking, actions based on this 

publication. Chancery Law Corporation is not 

responsible for, and does not accept any responsibility 

for, any loss or damage that may arise from any 

reliance based on this publication.  
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